NORTH CAROLINA



IN THE GENERAL COURT OF JUSTICE







      SUPERIOR COURT DIVISION

JOHNSTON COUNTY


       FILE NUMBER:  01 CvS 2885

ASHLEY STEPHENSON, et al




PLAINTIFFS


        vs.





O R D E R

GARY O. BARTLETT, et al




DEFENDANTS


THIS CAUSE coming on to be heard and being heard before the undersigned Judge Presiding at the 22 May 2002, Special Session of the Superior Court for Johnston County; and

IT APPEARING TO THE COURT that the Plaintiffs are represented by Thomas A. Farr and James C. Dever, III of the law firm of Maupin, Taylor and Ellis, P.A. and the Defendants are represented by Edwin M. Speas, Jr., Chief Deputy Attorney General, Tiare B. Smiley, Special Deputy Attorney General and Norma S. Harrell, Special Deputy Attorney General.

AFTER considering the pleadings, legal briefs, exhibits and arguments of counsel as well as a brief amicus curiae submitted by North Carolina State Conference of Branches of the National Association for the Advancement of Colored People (NAACP), the Court finds the following:


Plaintiffs filed suit on 13 November 2001.  On 19 November 2001, Defendants removed this case to the United States District Court for the Eastern District of North Carolina.  In its order of remand, the District Court stated, among other things, that the complaint “only raises issues of state law,” and that Defendants’ removal of this suit from state court was therefore inappropriate.  Defendants subsequently filed a notice of appeal from the District Court’s order with the United States Court of Appeals for the Fourth Circuit.  The Fourth Circuit denied Defendants’ motion to stay the District Court’s order of remand.  On or about 15 February 2002, at a status conference, Defendants represented to this Court that there was insufficient time for the General Assembly to promulgate a redistricting plan.  On 20 February 2002, this Court granted Plaintiff’s motion for summary judgment.  Plaintiffs had previously petitioned the United States Court of Appeals for the Fourth Circuit for a stay which was denied.  Plaintiffs then petitioned the Supreme Court of the United States for a stay.  Chief Justice Rehnquist, sitting as a Circuit Justice, wrote, “Applicants do not satisfy the threshold requirement for the issuance of a stay.  There is not a reasonable probability that four Members of this Court will vote to grant certiorari to resolve what is largely a dispute about the meaning of a single DOJ letter from 1981.  As there is no plan in North Carolina to hold elections in unprecleared districts, there are no grounds for granting a stay.” (No.01A848 [United States Supreme Court, May 17, 2002])


This matter was heard in Special Session in the North Carolina Supreme Court, 4 April 2002.  Defendants again represented that there was insufficient time for the General Assembly to enact new plans for use in the 2002 election cycle.  (Slip op., p.46)  By order of 8 May 2002, this Court accorded the first opportunity to draw new redistricting plans to the State House and the State Senate.  The Court allowed the House and the Senate until 12:00 noon, 20 May 2002, to submit those plans to the Court.  The General Assembly convened on 14 May 2002, at 2:00 p.m.  Redistricting plans denoted “Senate Plan-Fewer Divided Counties” and “House Plan-Sutton 5” were passed by a majority of the House and Senate on Friday, 17 May 2002.  This action occurred despite representations to this Court during the status conference held 15 February 2002, and to the Supreme Court of North Carolina on 4 April 2002, that there was insufficient time for the General Assembly to pass a redistricting plan. 


The foregoing chronology of events require this Court to take remedial action to ensure that the primary elections for legislative offices are conducted in a timely and expeditious manner and consistent with the general election scheduled for 5 November 2002.


The State Constitution specifically enumerates four limitations upon the redistricting and reapportionment authority of the General Assembly, summarized as follows:

(1)
Each Senate and Representative district shall represent, as nearly as possible, an equal number of inhabitants.

(2)
Each Senate and Representative district shall at all times consist of contiguous territory.

(3)
No county shall be divided in the formation of a Senate or Representative district.

(4)
Once established, the Senate and Representative districts and the apportionment of Senators and Representatives shall remain unaltered until the next decennial census of population taken by order of Congress.

The Constitutional criteria for districting are summarized as follows:
One-Person, One-Vote


1.
Plus or minus 5% deviation.

Voting Rights Act


2.
Create VRA districts consistent with federal law.

3.
VRA districts must comply with WCP “to the maximum extent practicable.”

Whole County Provisions

4.
Maintain single counties in which one or more whole numbers of districts may be drawn.

5.
Combine other counties in the minimum number of whole counties necessary to create sufficient population for one or more single-member districts.

6.
Interior county lines within multi-county combinations (“clusters”) may be traversed only when necessary to comply with one-person one-vote standard.


7.
All districts must be compact and respect communities of interest.

8.
The intent of WCP must be enforced to the maximum extent possible.  Plans shall depart from strict compliance with WCP only to extent necessary to comply with federal law.

Maintaining the residences of the incumbents who serve those core constituents within the district is also a districting principle that historically has been observed in North Carolina.  Although this is usually referred to as “incumbency-protection,” this Court views the principle as more accurately protecting the core constituency’s interest in reelecting, if they choose, an incumbent representative in whom they have placed their trust.  Provided it does not conflict with other nonpolitical considerations such as communities of interest and compactness, it is a principle worthy of consideration by this Court.


This Court has taken judicial notice of the Constitutional mandate for the General Assembly to reapportion seats in its chambers following the latest Decennial Census.  

The Stephenson decision of the North Carolina Supreme Court mandated the Superior Court of Johnston County, North Carolina, to oversee the development and execution of a plan to redistrict the House and Senate of the North Carolina General Assembly for the conduct of the 2002 cycle of elections.  The plan is to adhere to the criteria issued by the Supreme Court in its Stephenson decision and to reflect “traditional redistricting principles” in the context of the demographic changes revealed by Census 2000.


This Court has concluded its review of these plans and the supporting factual presentations proffered by Plaintiffs and Defendants.  The Court’s review was based on information (e.g., maps, testimony) from the Court’s hearing beginning 22 May 2002, and concluding 23 May 2002, supporting statistical data (e.g., Census 2000, P.L.94-171, Redistricting Data Files Summary Files 1 and 3 Demographic Profiles, District Builder reports) as well as other evidence and case law (e.g., Redistricting Law 2000, Race and Redistricting in the 1990s) in the context of traditional redistricting principles.  In addition, this Court gave weight to the Supreme Court’s directive that, in the interest of the electorate’s right to timely elections in 2002, an interim plan could be drawn by this Court, and, following clearance from the United States Department of Justice for conformance with applicable provisions of the Voting Rights Act, put in place to allow the schedule for these elections to move ahead as rapidly as possible.


After detailed inspections and comparisons of the alternative House and Senate plans advanced by Plaintiffs and Defendants, along with simultaneous reviews of the arguments advanced by the parties, the Court considered the possibility of formulating its own new House and Senate plans “from scratch” and creating its own “clusters” of counties.  Trial runs aimed at this possibility quickly revealed that the time required to create two new clustering systems would further tax and delay the schedule for the State’s postponed elections schedule.  In addition, the Court found that when it attempted to “lift out” desirable features from one plan or another and insert them into a completely new court cluster system, the selected features were inconsistent because of their dependent relationships to the markedly different cluster systems used by Plaintiffs and Defendants.  This effect undermined the worth of such an approach and the Court’s timetable.

Accordingly, in the interest of moving forward with the State’s election schedule, the Court chose to use as its base plans the “Proposed House Plan-Sutton 5” and the “Constitutional VRA Senate 1” and their inherent clustering systems.  Using the base plan “Proposed House Plan-Sutton 5,” the Court has developed a plan hereby designated as “Interim House Redistricting Plan for North Carolina 2002 Elections” and said plan is incorporated herein by reference.  Using the base plan “Constitutional VRA Senate 1,” the Court has developed a plan hereby designated as “Interim Senate Redistricting Plan for North Carolina 2002 Elections” plan and said plan is incorporated herein by reference.

HOUSE OF REPRESENTATIVES

The Court has taken judicial notice of the fact that Defendants’ earlier plan (i.e., Sutton 3) had already gained pre-clearance from the United States Department of Justice with regard to Section 5 of the Voting Rights Act.  Therefore, this Court has used as its base framework for the North Carolina House the redistricting plan designated “Proposed House Plan-Sutton 5” (hereafter cited as Sutton 5) in preparing its interim redistricting plan for the 2002 elections.


The Court gave careful attention to potential changes to Sutton 5 based on information provided by legislators and the material and comments made by parties to the Stephenson matter during the hearing beginning 22 May 2002, and concluding 23 May 2002, held by this Court in Smithfield, North Carolina.  The singular goal of the Court’s considering such changes was to bring Sutton 5 into closer accord with the mandates of the Stephenson decision and the “traditional redistricting principles” applied in the redrawing of districts for state and local legislative bodies across the nation on a timeline that would expedite the election schedule.


In reviewing and weighing these factors in the context of the Stephenson criteria, the Court gave attention to factual material derived from the Census 2000 Public Law 94-171 Redistricting Data file, requirements of the Voting Rights Act, the equal protection clause of the 14th Amendment, respect for local governments, and such other traditional redistricting principles as compactness and contiguity of districts.  Incumbency was also examined but subordinated to the foregoing principles.


Based on its consideration of this information and adherence to the guidelines promulgated by the Stephenson decision, the Court has made the following modifications to Sutton 5.


1.  In Irdell County, Districts 95 and 96 have been redrawn to run east-west, thereby respecting the boundaries of Statesville and Mooresville.


2.  In Moore County, which anchors District 52, the county seat, Carthage, has been added to its “home” District 52, removing it from District 51, which is anchored in Lee County.


3.  In Guilford County, the City of High Point had been split among four districts (57, 60, 61 and 62).  By careful restructuring, the Court’s plan eliminated one split that involved District 60, while maintaining the acceptable population variance of the four districts.


4.  The Court has modified District 18 to increase its percentage of African American population from 44.00% to 46.99%.


5.  District 113 now encompasses the southern tier of Transylvania, Henderson and Polk Counties running east-west.


6.  In Onslow County, District 14 has been modified slightly to increase its compactness.


This Court designates its House redistricting plan which reflects these foregoing features as “Interim House Redistricting Plan for North Carolina 2002 Elections” and ORDERS that upon pre-clearance by the United States Department of Justice, it be immediately implemented so that the election process may proceed forthwith.

SENATE

The Court used the redistricting plan designated Constitutional VRA Senate 1 plan as its base framework in preparing its interim redistricting plan for the 2002 elections.  Based upon adherence to the guidelines promulgated by the Stephenson decision, the Court has made the following modifications to Constitutional VRA Senate 1 plan.


1.  In Guilford County, the Court adopted Districts 27 and 28 from the “Proposed Senate Plan Fewer Divided Counties” plan (hereafter cited as Senate Fewer Divided Counties).  The Court deemed this change a way to increase compactness of the districts.


2.  In the area of Gaston, Cabarrus, Lincoln and Burke counties, the Court elected to use Districts 42 and 43 from the Senate Fewer Divided Counties plan for reasons of compactness.


The Court designates its Senate redistricting plan which reflects these foregoing features as “Interim Senate Redistricting Plan for North Carolina 2002 Elections” and ORDERS that upon pre-clearance by the United States Department of Justice, it be immediately implemented so that the election process may proceed forthwith.


WHEREFORE, THE COURT CONCLUDES AS FOLLOWS:


1.  That the House Redistricting Plan “House Plan-Sutton 5” contains portions that fail to meet the constitutional requirements mandated by Stephenson and should be modified to meet said requirements.


2.  That “Proposed House Plan - Sutton 5, as modified by the Court and designated “Interim House Redistricting Plan for North Carolina 2002 Elections,” constitutes a constitutional redistricting plan mandated by Stephenson, the Voting Rights Act and traditional redistricting principles.


3.  That the Senate Redistricting Plan “Senate Plan-Fewer Divided Counties” contains portions that fail to meet the constitutional requirements mandated by Stephenson and traditional redistricting principles.

4.  That Constitutional VRA Senate 1 plan, as modified by the Court and designated “Interim Senate Redistricting Plan for North Carolina 2002 Elections,” constitutes a constitutional redistricting plan mandated by Stephenson, the Voting Rights Act and traditional redistricting principles.


IT IS THEREFORE ORDERED, ADJUDGED and DECREED that upon pre-clearance by the United States Department of Justice that the “Interim House Redistricting Plan for North Carolina 2002 Elections” adopted by this Court be implemented immediately.

IT IS FURTHER ORDERED, ADJUDGED and DECREED that upon pre-clearance by the United States Department of Justice that the “Interim Senate Redistricting Plan for North Carolina 2002 Elections” adopted by this Court be implemented immediately.

IT IS FURTHER ORDERED as follows:

(1)  That the election process proceed forthwith;

(2)  That this action remain open for further orders of the Court; and 

(3)  That this Court retains jurisdiction. 

This the 31st day of May, 2002.





___________________________________________  





      HONORABLE KNOX V. JENKINS, JR.





                JUDGE PRESIDING

NORTH CAROLINA



IN THE GENERAL COURT OF JUSTICE







      SUPERIOR COURT DIVISION

JOHNSTON COUNTY


       FILE NUMBER:  01 CvS 2885

ASHLEY STEPHENSON, et al




PLAINTIFFS









A M E N D E D


        vs.





      O R D E R

GARY O. BARTLETT, et al




DEFENDANTS


IT APPEARING TO THE UNDERSIGNED JUDGE PRESIDING that a clerical error with electronic mail between the Court’s expert, Mr. Marshall Turner, and the undersigned occurred prior to the drafting and completion of the original Order filed herein.  Two changes involving the “Interim House Redistricting Plan for North Carolina 2002 Elections” were not communicated to the Court in time for incorporation in the Court’s Order.  The Court had discussed said changes with Mr. Turner in Raleigh and had approved said changes.


The Court amends that portion of the Order entitled “HOUSE OF REPRESENTATIVES” as follows:


7.  In Wake County, the Court adopted the districting plan from VRA Review 01.


8.  In Cabarrus County, the Court adopted the districting plan from VRA Review 01.

IT IS HEREBY ORDERED that the aforementioned additions in Wake County and Cabarrus County be included and made a part of the original Order entered herein on the 31st day of May, 2002.


This the 31st day of May, 2002.





___________________________________________  





      HONORABLE KNOX V. JENKINS, JR.





                JUDGE PRESIDING
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