IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

JOHN RORERT SMITH,

SHIRLEY HALL, AND

GENE WALKER PLAINTIFFS
V. CIVIL ACTION NO. 3:01-CV-855WS
ERIC CLARK, Secretary of State

of Mississippi; MIKE MOORE,

Attorney General for the State

of Mississippi; RONNIE MUSGROVE,

Governor of Mississippi; MISSISSIPPI

REPUBLICAN EXECUTIVE COMMITTEE; AND

MISSISSIPPI DEMOCRATIC EXECUTIVE

COMMITTEE DEFENDANTS
BEATRICE BRANCH; RIMS BARBER;

I.. C. DORSEY; DAVID RULE; JAMES

WOCDARD; JOSEPH P. HUDSON; AND
ROBERT NORVEL . INTERVENORS

FINAL JURGMENT

For the reasons stated in our opinions of February 19, 2002,
and Febrﬁéry 26, 2002, the defendants are hereby enjoined from
implementing the congressional redistricting plan adopted by the
Chancery Court for the First Judicial District of Hinds County,
Mississippi.

Tt is further ordered that the defendants are enjoined from
implementing the former five-district congressional
redistricting plan codified at Miss. Code Ann. § 25-15-1037.

It is further ordered that the defendants implement the

congressional redistricting plan adopted by this court in its



order of February 4, 2002, for conducting congressional primary
and general elections for the State of Mississippi in 2002.

It is further ordered that the defendants shall use the
congressional redistricting plan adopted by this court in its
order of February 4, 2002, in all succeeding congressional
primary and general elections for the State of Mississippi
thereafter; until thé State of Mississippl produces a
constitutional congressional redistricting plan that 1is
precleared in accordance with the procedures in Section 5 of the
Voting Rights Act of 1565.

This court shall retain jurisdiction to implement, enforce,
and amend this order as shall be necessary and just.

SO ORDERED, this, the 26th day of February, 2002.

/s/ E. Grady Jolly

E. GRADY JOLLY
United States Circuit Judge

/s/ Benry T. Wingate =

HENRY T. WINGATE
United States District Judge

/s/ David C. Bramlette

DAVID C. BRAMLETTE
United States District Judge



IN THE UNITED STATES DISTRICT COQOURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

JOHN ROBERT SMITH,
SHIRLEY HALL, AND
GENE WALKER PLAINTIFFS

V. . CIVIL ACTION NO. 3:01-CV-B855WS

ERIC CLARK, Secretary of State
of Mississippi; MIKE MOORE,
Attorney General for the State
of Mississippi; RONNIE MUSGROVE,
Governoxr of Mississippi; MISSISSIPPI
REPUBLICAN EXECUTIVE COMMITTEE; AND
MISSISSIPPI DEMOCRATIC EXECUTIVE
COMMITTEE DEFENDANTS
BEATRICE BRANCH; RIMS BARBER;
L. C. DORSEY; DAVID RULE; JAMES
WOODARD; JOSEPH P. HUDSON; AND
ROBERT NORVEL INTERVENORS
OPINION

Today we have enjoined the defendants from implementing the
congressional redistricting plan for the 2002 primary and
general election that was adopted by the Hinds County,
Mississippi chancery court. We have ordered the defendants to
conduct said congressiocnal elections based on this court’s plan
issued on February 4, 2002. The basis for this injunction and
order is reflected in our opinion of February 19, that is, the
failure of the timely preclearance under § 5 of the Voting

Rights Act of the Hinds County Chancery Court’s plan. The

opinion that follows, holding that the adoption of the state



court’s plan is unconstitutional, for the reason that it
violates Article I, Section 4 of the United States Constitution,
is this court’s alternative holding, in the event that on appeal
it is determined that we erxred in our February 19 zruling.
Furthermore, inasmuch as the Intervenors are presently seeking
a stay of this court’s orders, it is expedient and efficient
that the Supreme Court have before it the case as a whole,
instead of truncated sub-parts.?®
I
Our order entered on January 15, 2002, and our opinion filed
on February 19, 2002, contain the facts and procedural history
of the case before us, and we refer to those documents for the
background of this case. As we noted in our opinion of February
19 (footnote 7 on page 43), there remain, hqwever, other
constiturional questions raised by the plaintiffs as to the
chancery“court plan, that have zremained dormant awaiting
preclearance. Primarily, the plaiﬁtiffs have contended from the
beginning of this lawsuit that under the United States

Constitution, a state court may not comstitutionally redistrict

We have jurisdiction to address this guestion pursuant to
28 U.S.C. § 2284(a) (“[a] district court of three judges shall
be convened ... when an action is filed challenging the
constitutionality of the apportionment of congressional
districts”).



a state for United States congressional elections; that under
the Constitution only the legislature can do so.?

The United States Constitution specifically provides in
Article I, Section 4: “The Times, Places and Manner of holding
Elections for Senators and Representatives shall be prescribed
in each State by the Legiglature thereof.” (Emphasis supplied.)
No case -- or any other authority -- has ever expressed doubt
that this constitutional provision applies to congressional
redistricting. . Conseguently, this provision is indisputably
applicable to congressional redistricting in the state of
Mississippi in 2002. BRecause the issue is squarely presented by
the plaintiffs, we cannot =-- nor can any other court orx any
other party to the case before us =-- sidestep this express
provision of the United States Constitution. The s=specific
question we must confront is: What is the practical meaning of
this conétitutional provision, and how it is to be applied here,
where the state chancery court -- not the legislature --
prescribed the “Places and Manner of holding Elections for

Representatives . . . .*

*The plaintiffs also argue that their due process rights
were violated in the state court proceeding, by, inter alia, an
expedited schedule that denied an adequate opportunity to
conduct discovery, which prevented meaningful participation in
the Chancery Court trial.



In determining this question, we have looked to the plain
meaning of the easily understood words of this section, and
- applied it to the facts before us. We have then locked to case
authority, including authorities of the Supreme Court of the
United States, the lower federal courts, and the state courts
that have addressed this particular section of the Constitution.
This review of authorities leads us to this conclusiocn: Although
the constitutional provision may not zequire the state
legislature itself to enact the congressional redistricting
plan, the state authority that produces the redistricting plan
must, in order to comply with Article I, Section 4 of the United
States Constitution, f£ind the source of its power to redistrict
in some act of the legislature.

This predicate conclusion raises the next question that we
must resolve: whether any enactment of the Mississippi
legislatﬁre grants to the chancéry court the power to redistrict
the State of Mississippi for congressional elections., We find
ne such statute. Furthermore, no case of the Mississippi
Supreme Court has ever indicated there is such a statute. We
thus come to the final conclusion that the redistrictiag plan
for congressional elections in 2002 produced by the Hinds County
Chancery Court transgresses Article I, Sectiomn 4 of the United

States Constitution, is therefore unconstitutional, and is



consequently a nullity. We order it enjoined and direct that
the said 2002 elections be conducted on the basis of the plan

- described in and attached to our February 4, 2002 order.

IT
The Meaning of the Term “Legislature”

We turn now to investigate and resolve the meaning of the
term “Legislatuxe” as used in Article I, Section 4, to consider
whether the chancery court can fall within the meaning of that
term and to provide the appropriate remedy.

A
The Constitutional Clause

To begin, we turn our attention specifically to the words
of Article I, Section 4: Reviewing the plain language, the
provision provides that the “Times, Places and Mauner of helding
Elections for Senators and Representatives shall be prescribed
in each sfate by the Legislature therecf.”? Applying thése words
to the facts before us, everyone agrees that the legislature has
not enacted a redistricting plan. Instead of the legislature,
the chancery court has chosen the “Places and Manner” of
conducting the congressional elections in Mississippi. It would

surely seem, on the basis of the plain constitutional language,

3The rest of the clause reads: “but the Congress may at any
time by Law make or alter such Requlations, except as to the
Places of chusing Senators.”




that the chancery court’s order implementing its plan
constitutes a violation of Article I, Section 4. But, the
. answer is not gquite so simple. We therefore turn mnow to

consider the cases that have considered the meaning of

“Legislature.”
B
Cases_Caopsidering the Term “Legislature’

only a few cases have construed this constitutional term.
One of the earliest Supreme Court cases is Davis v, Hildebrant,
241 U.S. 565, 566 (1916). There, the constitution of the State
of Ohioc was amended in 1912 to vest the legislative power not
only in the general assembly, but also in the people by way of
popular referendum and initiative.* Thus, the people could
disapprove, by popular referendum, any law passed by the General
Assembly. The General Assembly passed a congressional

redistricting plan, which then was disapproved by referendum.

“The Ohic Comnstitution provides, in relevant pazt:

The legislative power of the state shall be
vested in a General Assembly cousisting of a
senate and house of representatives but the
people reserve to themselves the power to
propose to the General Assembly laws and
amendments to the comstitution, and to adopt
or reject the same at the polls on a
referendum vote as hereinafter provided.

Ohio Const. Art. II, § 1.



In 1311, ‘Congress had passed a Reapportiomnment Act, which
allowed states which had the same or an increased number of
. congressional representatives to redistrict "“in the manner
provided by the laws thereof,”® pursuant to Congress’s authority
under Article I, Section 4. A suit wasg brought»in the Ohio
Supreme Court, arguing that the referendum power was not validly
part of the legislative power of the state and that the use of
the referendum in this case vioclated Article I, Section 4. The

Supreme Court of Ohioc upheld the referendum procedure, noting

SSpecifically, Section 4 of the Act provided:

That in case of am increase in the number of
'Representatives in any State under this
apportionment such additional Representative
or Representatives shall be elected by the
State at large and the other Representatives
by the districts now prescribed by law until
such State shall be redistricted in the
manner provided by the laws thereof and in
_accordance with the zrules enumerated in
section three of this Act . . . .

Apportionment Act of Aug. 8, 1911, c. 5, § 4, 37 Stat. 13, 14.
This section expixed by its own limitation upon the enactment of
the Reapportiomment Act of June 18, 1929, c. 28, § 22, 46 Stat.
21, codified at 2 U.S.C. § Z2a. The current § 2a provides
methods for electing representatives when there has been a
change in the number of representatives allotted to the gtate
“[u]lntil a State is redistricted in the manner provided by the
law therecf . . . . 2 U.S.C. § 2(a)(c). This plainly implies
that states can redistrict according to the “laws thereof.”
Laws can only be enacted by the legislature. This is in accord
with the power granted to the legislature by Article I, Section
4. Of course, if there wexre any conflict between a
congressional act and the Comstitution, the Constitution would
necessarily prevail.



that under the reserved powers in the Tenth Amendment to the
United States Constitution, the people could determine the
“character of [their] Legislature,” and that "by the adoption of
the amendment of 1912 [to the Ohio comnstitution] the people
expressly limited this legislative power by reserving to

themselves the power to reject any law by means of a popular

referendum.” Davis v. Hildebrant, 94 Ohio St. 154, 161-62 (Ohio
1916) . The Supreme Court affirmed the holding of the Ohio

Supreme Court, - finding that the referendum provision did not
violate state or federal law, or Article I, Section 4. Davis,

241 U.S. at 569-70. The Court stated that “so far as the state
had the power to do it, the referendum constituted a part of the
state Constitution and laws, and was contained within the-
legislative power.” Id. at 568. As to the Reapportionment Act

of 1911's provision for reapportionment according to the “laws”

of a staﬁe, the Court held that “by inserting a clause plainly
intended to provide that where, by the state Constitution and
laws, the referendum was treated as part of the legislative
power, the power az thus constituted should be held and treated
to be the state legislative power for the purpose of creating
congressional districts by law.” Id. The Court further held
that including the referendum within the state legislative power

did not violate Article I, Section 4, as Section 4 allows



Congress to make requlations for the choosing of
Representatives, and Congress had expressly permitted states to
- reapportion according to the laws of the state. Id. at 5689.

In short, because the referendum invalidating the congressional
districrs was derived from the legislative power of the state
constitution, it comported with the requirements of Article I,
Section 4. Davis, however, demonstrates some flexibility in
Article I, Section 4, because it suggests that the term
“Legislature” is not confined to the state legislature as an
institutional body, but also encompasses the initiative,
authorized by the state constitution, as a source of legislative

power under state law.®

éAlthough Mississippi allows voters to approve
constitutional amendments by referendum, see Miss. Code Ann. §
23-15-363, and toc propose constitutional amendments Dby
initiative, see Miss. Code Anm. § 23-17-1, et seg., this is not
at issue in the case before us. Other than these provisions,

the legislative power is vested by the constitution exclusively
in the legislature. The Mississippi Constitution, Article 1, §
1 provides that: “The powers of the govermment of the state of
Mississippi shall be divided into three distinct departments,
and each of them confided to a separate magistracy, to-wit:
those which are legislative to omne, those which are judicial to
another, and those which are executive to another.” The
constitution further limits the exercise of each power to the
branch in which it is vested: “No person or collection of
persons, being one or belonging to one of these departments,
shall exercise any power properly belonging to either of the
others. The acceptance of an office in either of said
departments shall, of itself, and at once, vacate any and all
offices held by the person sc accepting in either of the other
departments.” Miss. Const. Art. 1, § 2. The legislative power
is vested exclusively in a legislature: “The legislative power

o



In Smilev v, Holm, 285 U.S. 355, 361 (1932); the Minnesota
legislature had redistricted the state’s congressional seats and
the governor had vetced the plan, but the Minnesota House of
Representatives directed the Secretary of State to implement the
plan despite the fact that the legislature had not overridden
the governor's veto, as required by Minnesota law. The
plaintiff in Smiley alleged that the governor’s veto had
invalidated the plan. The issue presented was whether a
governor could veto a congressional redistricting plan given the
reference in Article I, Section 4 to the “Legislature” only.
The court found that the reference to the “Legislature” of a

state in Article I, Section 4 did not invest the Legislature

with “a particular authority . . . the definition of which
imports a function different from that of lawgiver . . . .” JId.
at 365. Rather, “the exercise of the authority must be in

accordance with thé method the state has prescribed for
legislative enactments.” Id. at 367. Therefore, because the
laws of Minnesota allowed £for a gubernatorial veto of
legislative enactments, it was proper for the Governor to veto

the redistricting legislation. Id. at 369. Smiley concluded:

of this state shall be vested in a legislature which shall
consist of a senate and a house of representatives.” Miss.
Const. Art. 4, § 33.

10



It clearly follows that there is nothing in
article I, [§] 4, which precludes a state
from providing that legislative action imn
districting the state for congressional
elections shall be subject to the veto power
of the Govermor as in other cases of the
exercise of the lawmaking power.

Id., at 372-73. Smiley indicates that congressional
redistricting must ke done by a state in the same manner that
other legislative enactments are implemented. gee also Carstens
v. Lamm, 543 F.Supp. 68, 79 (D. Colo. 1982) ("Congressional

redistricting is a law-making functiom subject to the state's

constitutional procedures.”; citing Smilev). These two cases,
Davis and Smiley, seem to constitute the complete list of

Supreme Court cases that provide some definition for the term
“Legislature.”

There is, however, one lower federal court case that has
addressed the guestion, Grills v. Brapigin, 284 F.Supp. 176, 178
(8.D. Ind.), aff’'d, 391 U.S. 364 (1968). This case involved a
challenge to several statutes passed by the Indiana General
Assembly reapportioning the state’s congressional districts.
One of the plaintiffs requeSted that the defendants, the members
of the State Election Board of Indiana, be authorized to
reapportion the congressional districts. The court denied this
request, noting:

Article I, Section 4, Clause 1 of the United
States Constitution c¢learly does not

11



authorize the defendants, as members of the
Election Board of 1Indiana, to create
congressional districts. This power is
granted to the Indiana General Assembly and
the Election Board does not possess the
legislative power  under the Indiana
Constitution nor does it possess judicial
power under the Indiana Constitution. In

the case of Smiley v. Holm [] it was held
that Article I, Section 4, Clauge 1 of the

United States Constitution’s reference to

the legislature of the several states

required complete legislative treatment of a

Districting Act which included the approval

of the Governor.
4. at 180. .This case indicates that there must be some
delegation of legislative authority, delegated by a legislative
enactment of some sort, to draw congressional districts.

In sum, these three casges -- the only ones that we have
found that are helpful in defining the term “Legislature” --
have made clear that the reference to “Legislature” in Article
I, Section 4 is to the law-making body and processes of the
state. These cases suggest that congressional redistricting
must be done within the perimeters of the legislative processes,
whether the redistricting is done by the legislature itself or

pursuant to the valid delegation of legislative power. We have

found no cases that support a contrary conclusion.?

"While we recognize that there have been a number of cases
in which state courts have exercised the power to redistrict
congressional seats, none of these cases has addressed the
Article I, Section 4 question.

12



Tn California, on two occasions the Supreme Court of the
state has reapportioned congressional districts. Legiglature v
 Reipecke, 10 Cal.3d 396, 401 (Cal. 1973) (In Bank); Wilson v.
Eu, 1 Cal.4th 707 (Cal. 1992) (Im Bank). In both cases, the
California Supreme Court acted under its original mandate
jurisdiction, as granted to the court in the state constitution,
which of course provides a source of law for the state. 3Sge
Cal. Const. Art. VI, § 10. The Article I, Section 4 issue was
not raised.

In New York, although the New York Supreme Court, Kings
County, drew a congressional redistricting plan for the state
after the Legislature failed to do so, this plan subsequently
was adopted by the ‘legislature and then precleared Dby the

Justice Department. See Reid v, Maring, Index No. 3567-92 (N.Y.
Sup. Ct., Kings Co. 1592); ZRuexto Rican Legal Defense &
Education Fund v. Gantt, 796 F.Supp. 677 (E.D.N.Y.), vacated and
dismissed as moot, Gantt v. Skelos, 506 U.S. 801 (1992); Puerto

Rican Legal Defense & Education Fund v. Gantt, 756 F.Supp. 681,

697-98 (E.D.N.Y. 1992); Puerto Rican Legal Defense and Education
Fun ott, 796 F.Supp. 698, 699 (E.D.N.Y. 1992). The

Article I, Section 4 issue was not raised.

In Texas, the Legislature failed to adopt a congressional
reapportionment plan during its 2001 session, and the Texas
Supreme Court stated that “[wlhen the Legislature does not act,
citizens may sue and, then, it is the judiciary’s role to
determine the appropriate redistricting plan.” Perrv v, Del
Rio, 2001 WL 1285081, *5 (Tex. Oct. 19, 2001) . However, the
Texas Supreme Court rejected the plan adopted by the trial court
in that case, and a federal three-judge panel proceeded to trial
and implemented its own redistricting plan. See Baldexas v.
Texas, No. 6:01-CvV-158 (E.D. Tex. Nov. 14, 2001). Again, the
Article I, Section 4 igsue was not raised.

Finally, the New Jersey Supreme Court ordered a minor change
in a congressional redistricting statute adopted by the New
Jersey Legislature in order to reduce the population disparity
among districts from 851 people to thirteen people. See Koziol
v. Burkhardt, 51 N.J. 412, 416-17 (1968). The court noted that
its practice ordinarily was to leave such changes to the
legislature, but because the case was heard by the court on
April 2nd, decided on April 3rd, and “the election statute
requires administrative action by April 5 and since the reguired

13



