Case 1:06-cv-00997-BBM  Document 36  Filed 05/16/2006 Page 1 of 46

[N THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MS. JANE KIDD, ANDREA |
SUAREZ, DR. MURRAY BLUM, |
AND ANN BLUM, H

Plaintiffs, !

CIVIL ACTION NO.
1:06-CV-0997-BEM
(Three-Judge Court)

Official Capacities as Secretary of
State of Georgia and Chair of the

|
CATHY COX, Individually and in her |
Cieorgia Elections Board, |

Defendant. |

MEMORANDUM OPINION

Before BLACK, Circuit Judge, EVANS, Chief District Judge, and MARTIN, District
Judge.

BY THE COURT:

This case was brought to challenge the redistricting of Georgia Senate Districts
46, 47, and 49, as set forth in Senate Bill 386 (“S.B. 386"} and signed into law by
Governor Sonny Perdue on February 28, 2006. Plaintiffs are voters from the Athens-
Clarke County, Georgia area affected by S.B. 386. Additionally, Plaintiff Jane Kidd
(“Ms. Kidd™), is a member of the Georgia General Assembly who has qualified to run

for the Democratic Party nomination in Georgia Senate District 46.
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In their Complaint, Plaintiffs assert that $.B. 386 violates a number of federal
and state constitutional provisions as well as certain federal statutes. Specifically,
Plaintiffs claim that §.B. 386¢: (1) violates the one person, one vote principle
guaranieed under the Equal Protection Clause of the Fourteenth Amendment; (2) is
a partisan gerrymander in violation of the Equal Protection Clause (raised in
argument but not in the Complaint); (3) is a partisan gerrymander in violation of
Constitutional guarantees of freedom of speech, association, and petition; and
(4) violates Article 11, section 2, paragraph 2 of the Georgia Constitution, which
empowers the Georgia General Assermbly to apportion the state Senate and House
Districts.

[. BACKGROUND
A, History of Georgia’s Redistricting Since the 2000 Decennial Census

The issues raised by this case grow out of the report of the 2000 Decennial
Census. Georgia had experienced substantial population growth over the prior
decade and was entitled to two additional Congressional seats as a result. That
population growth was accompanied by population shifts, which also gave rise to
disparities in the number of voters allotted to existing state legislative districts.
Accordingly, in 2001 the Georgia General Assembly enacted legislation

reapportioning Congressional as well as legislative districts for the Georgia House
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and Senate. In a subsequent declaratory judgment action, the United States District
Court for the District of Columbia precleared the Congressional redistricting plan (the
“Congressional Plan”) as well as the state House redistricting plan (the “House Plan™)
under Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C. § 1973¢,
but denied preclearance to the Senate plan (the “2001 Senate Plan”).! Georgia v.
Asheroft, 195 F. Supp. 2d 25, 97 (D.D.C. 2002) (three-judge court), vacated and
remanded, 539 U.S. 461, 123 S. Ct. 2498 (2003). During the pendency of the appeal
to the United States Supreme Court on the denial of preclearance to the 2001 Senate
Plan, the General Assembly enacted an interim Senate redistricting bill (the “2002
Senate Plan™), which was signed into law on April 11, 2002. The District Court for
the District of Columbia precleared the 2002 Senate Plan on June 3, 2002.

A three-judge court of the Northern District of Georgia, however, subsequently
declared the 2002 Senate Plan and the House Plan unconstitutional. Larios v. Cox,
300 F. Supp. 2d 1320, 1356 (N.D. Ga.) (three-judge court), aff 'd, 542 U.S. 947, 124
S. Ct. 2806 (2004). The Larios Court gave the General Assembly until March 1,
2004, to adopt & new reapportionment statute, but the General Assembly failed to do

so. The Larios Court then appointed a Special Master to create legislative

'Georgia is a jurisdiction covered by Section 5 of the Voting Rights Act, 42 U.S.C. § 1973¢,
and is therefore required to have its reapportionment plans precleared by the federal government.

3
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apportionment plans, Larios v. Cox, 306 F. Supp. 2d 1212 (N.D. Ga. 2004) (three-
fudge court), and on March 2.5, 2004, entered an Order adopting amended versions
of the Special Master’s plans. The Senate redistricting plan thereby adopted is
hereinafter referred to as the “Larios Plan.”
B. The Larios Plan and Subsequent Developments

Under the Larios Plan, Senate District 46 encompassed all of Athens-Clarke,
Oconee, and Oglethorpe Counties and a portion of Madison County. Senate District
47, which bordered Senate District 46, encompassed all of Barrow County and
portions of Elbert, Jackson, Madison, and Walton Counties. Senate District 49, on
the other hand, encompassed all of Hall and part of Jackson County.

Athens-Clarke County is unique among its neighboring counties. The
University of Georgia, the state’s flagship university, is located within the county, in
Athens. With 101,489 residents as of the 2000 Census, Athens-Clarke County is by
far the largest metropolitan area in Senate Districts 46 and 47, While Athens-Clarke
County is the smallest county in all of Georgia in terms of square miles, it is also the
fourteenth largest county in the State by population.

By the fall of 2005, at least one constituency within Athens-Clarke County was
seeking increased political representation at the state level. Specifically, the Athens-

(Clarke County Charnber of Commerce included ameng its 2006 legislative priorities

4
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“any redistricting efforts to increase our representation at the State Capitol, as one of
the largest and most educated regions in Georgia.” (Hudgens Decl., Ex. 3.)

By contrast, even before the Larios Plan, certain constituencies within Madison
County, which borders Athenis-Clarke County to the north and east and has a
pepulation of only 25,730 people, wanted the county to be encompassed within a
single Senate District.? On April 11, 2001, the Madison County Commission
executed a resolution requesting that Madison County be placed in a single Senate
District, with the remainder of the district consisting of counties of similar character
and interest. Similarly, on March 3, 2004, the Madison Chamber of Commerce wrote
to Governor Perdue requesting that the county be placed within a single Senate
District. During the Larios litigation, Georgia Senator Ralph Hudgens, whose horne
county is Madison, requested that the Court’s redistricting plan place the county in
a single Senate District. The Court did not adopt his suggestion.

The Larios Plan, which was not appealed, was used for the 2004 Georgia
Senate elections. Republican incurnbents won lopsided victories in Senate Districts
47 and 49: Senator Hudgens won District 47 with 71.1% of the vote, while Senator

Casey Cagle, who was unopposed, won District 49 with 100% of the vote. By

*0Of the 31 Georgia counties in the 20,000 to 30,000 population range, approximately 80%
of them are wholly contained within a single Senate District.
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contrast, the race was considerably tighter in District 46, where Senator Brian Kemp,
the Republican incumbent, received 29,422 votes (51.6%) to Democrat Becky
Vaughn’s 27,617 votes (48.4%).” Meanwhile, in the 2004 race for House District
115, which lies in Senate District 46, Ms. Kidd defeated Bill Cowsert, who 1s Senator
Kemp’s brother-in-law, with $6% of the vote to his 44% of the vote.”
C.  Senate Bill 386

On January 9, 2006, Senator Hudgens introduced 5.B. 386 to the Senate
Reapportionment Committee. By its own terms, S.B. 386 expressly maintains those
Senate Districts set forth under the Larios Plan but for three exceptions. Specifically,
S.1B. 386 alters Senate Districts 46, 47, and 49 by: (1) moving a precinet of Madison
County from Senate District 46 to Senate District 47, thereby wholly containing
Madison County within Senate District 47; (2) moving six-and-cne-half precincts in
the eastern half of Athens-Clarke County, which previously had been entirely within
Senate District 46, to District 47; (3) moving Oglethorpe County from Senate District

46 to Senate Distriet 47; (4) moving portions of Walton County that had been in

3n the 2004 Presidential race, President Bush won 8% of the state’s vote to Senator John
Kerry's 41.4% of the vote. Conversely, in Athens-Clarke County, Senater Kerry won 58.3% of the
vote to President Bush’s 40.4% of the vote.

*Bill Cowsert has now qualified to run for the Georgia State Senate in District 46.
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Senate District 47 into Senate District 46; and (5) making certain changes to the
border between Senate Districts 47 and 49.

S.B. 386 was passed by the Senate Reapportionment Committee with a “Do
Pass” recornmendation, and the Sernate subsequently adopted the bill by a straight
party-line vote of 34 to 22. Every Republican voted for the bill, while every
Democrat voted against it. Notably, the Senators of Districts 46, 47, and 49 all voted
for 8.B. 386, When S.B. 386 reached the House Reapportionment Committee, a
Democratic member of the committee, Barbara Massey Reece, proposed the “Fair
Madison Plan.” The Fair Madison Plan altered the Larios Plan in only two respects:
(1) the one Madison County precinct in District 46 moved to District 47, thus making
Madison County whole; and (2) the three precincts in Elbert County that had been in
District47 moved te District 46, The Reapportionment Committee, however, rejected
the Fair Madison Plan by a hand vote that fell exactly along partisan lines within two
minutes of the plan’s proposal.’

S.B. 386 passed out of the House Reapportionment Committee with a “Do

Pass” recommendation and was subsequently adopted in the House of

At the May 2, 2006, trial of this case, Defendant claimed that it is a custom in the House not
to intervene in Senate redistricting plans. Defendant als¢ acknowledged, however, that the
consideration in the House of Senate redistricting plans that did not originate in the Senate is not
unprecedented.
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Representatives without a single dissenting Republican vote. All but four of the
eighty-three Democrats in the House voted against the bill. Three of those four
Dremocrats have changed party affiliation and are now members of the Republican
Party. After Governor Perdue signed §.B. 386 into law on February 28, 2006, the
United States Justice Department precleared S5.B. 386 on April 20, 2006.

S.B. 386 received attention in the local press. On January 19, 2006, the Cconee
Enterprise reported:

Abill passed in the Georgia Senate last week could give Oconee County

a stronger voice in state affairs by dividing Athens, a Democratic

stronghold, into two districts.

That’s according to Sen. Brian Kemp, who said part of the district which

includes Oconee, the 46th, would be chopped off, giving Oconee a

higher percentage of the voting population.
(Pl.’s Mem. in Supp. of Mot. for Prelim. Inj., Ex. E.)

Similarly, on March &, 2006, the online MainStreetNews, which covers news
for anumber of counties in northeast Georgia, reported that Senator Hudgens had said
at a January Madison County Republican Party meeting: “It was confusing to have
some people . . . in one district and some in another. . . . If you look at the people who
are against this plan, they’re against it because it’s bad for the Democratic Party. Yet,

they accuse me of being partisan.” (Id., Ex. D.
Y _ ‘



Case 1:06-cv-00997-BBM  Document 36  Filed 05/16/2006 Page 9 of 46

1. Procedural History of this Case

Plaintiffs filed their Complaint in this action on April 25, 2006, asserting that
the change to Senate District 46 under S.B. 386 has made that district less competitive
for Democratic candidates. A three-judge court was convened pursuant to 28 U.S5.C.
§ 2284(a). By Order of April 26, 2006, we extended the deadline for candidates to
qualify to run for Senate Districts 46, 47, and 49 as well as for the corresponding
Georgia House Districts. The trial of the case was conducted on May 2, 2006.
During the trial, Plaintiffs abandoned their claim that S.B. 386 violates Article LII,
section 2, paragraph 2 of the Georgia Constitution, insofar as it was asserted as an
independent basis for invalidating the redistricting plan. Later that same day, we
issued an Order finding the Defendant is entitled to prevail in the action. We will
first discuss some threshold issues, then set forth the basis upon which we decided
that Defendant is entitled to prevail.

[I. THRESHOLD ISSUES

A.  The Propriety of a Three-Judge Court

We deal at the outset with a challenge to our jurisdiction under 28
U.S.C. § 2284(a). Defendant asserts that § 2284(a) only allows for the convening of
a three-judge court where the subject matter of the case is a statewide redistricting

plan——that is, a plan apportioning each and every one of the relevant legislative

)
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districts in the state. Defendant goes on to claim that Plaintiffs’ challenge to S.B.
386, which reapportions only three Senate Districts, does not trigger jurisdiction
pursuant to § 2284(a).

In pertinent part, § 2284(a) requires that a three-judge court be convened
“when an action is filed challenging the constitutionality of . . . the apportionment of
any statewide legislative body.” The plain language of the statute applies to “the
apportionment of any statewtde legislative bod)y” and says nothing to indicate that
jurisdiction must be premised on a statewide apportionment. Here, S.B. 386
indisputably apportions a statewide legislative body, the Georgia Senate.

Furthermore, the cases on which Defendant relies are inapposite. Forexample,
in White v. Regester, 412 U.S8. 755, 760, 93 S. Ct. 2332, 2336 (1973), the Supreme
Court described as “frivolous” the defendant’s challenge to the jurisdiction of a three-
judge court that had declared a state legislative reapportionment plan invalid but had
orly enjoined the plan with respect to its implementation in two counties. The
relevance of White to Defendant’s claim that this court lacks jurisdiction is not
immediately clear. If anything, White bolsters the position that the Court’s
jurisdiction is proper, and that it may grant relief on less than a state-wide basis. In
the remaining cases Defendant has cited, a single-judge district court exercised

jurisdiction over challenges to the redistricting of a particular county’s electoral
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subdivisions. The courts in these cases made no mention of the propriety of a three-
Judge court’s jurisdiction under § 2284(a) with respect to the apportionment of a
statewide legislative body. See Smith v. Cobb County Bd of FElections &
Registration, 314 F, Supp. 2d 1274 (N.D. Ga. 2002) (Cobb County Board of
Education and Cobb County Commission electoral districts); Bodker v. Taylor, No.
1:02-CV-999-0ODE, 2002 U.S. Dist. LEXIS 27447 (N.D. Ga. June 5, 2002) (Fulton
County Board of Commissioners electoral districts), Markham v. Fulton County Bd.
of Elections & Registrations, No. 1:02-CV-1111-WBH, 2002 U.5. Dist. LEXIS
27505 (N.D. Ga. May 29, 2002) (Fulton County Board of Education electoral
districts). This being the case, the Court considers these cases to be irrelevant to the
issue of our jurisdiction. Finally, we note that were Defendant’s argument that we
lack jurisdiction found to be meriterious, states could aveid the jurisdiction of a three-
judge court simnply by amending their redistricting plans piecemeal. Plainly, this is
nct the result intended by the statute. We are thus persuaded that we have jurisdiction
over this case under § 2284(a).
B.  Standing of the Plaintiffs

We will also address at the outset the challenge to whether Plaintiffs have

standing to bring this lawsuit in the first instance. During the May 2, 2006, trial of

11
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this case, counsel for Defendant argued Plaintiffs have suffered no injury. Thisisa
conclusion we find to be contradicted by the evidence.

The applicable principles with respect to standing are well settled.
Specifically, to have standing, and thus a justiciable “case or controversy” under
Article Il of the United States Constitution, Plaintiffs must establish that: “(1) they
have suffered a particularized, conerete injury to a legally protected interest (injury
in fact); (2) the injury is fairly traceable to the challenged action (causation); and
(3) it is likely that the injury may be redressed by judicial action (redressability).”
Charles H. Wesley Educ. Found,, Inc. v. Cox, 408 F.3d 1349, 1352 (11th Cir. 20035);
sez also Bennett v. Spear, 5201.S. 154,162, 117 8. Ct. 1154, 1161 (1997). Here, it
is undisputed that Andrea Suarez, Dr. Murray Blum, and Ann Blum resided in Senate
District 46 under the Larios Plan, but now reside in Senate District 47 under $.B. 386.
The import of this change is that while Ms. Suarez, Dr. Blum, and Ms. Blum resided
in a district that was underpopulated under the Larios Plan, they now reside in a
district that is overpopulated under 8.B. 386, effectively diluting their vote and
purportedly discriminating against them in violation of their Constitutional rights to
equal protection as well as freedom of speech, association, and petition. It has been
recognized that “[a] plaintiff need not have the franchise wholly denied to suffer
injury.” Charles H. Wesley Educ. Found., Inc., 408 F.3d at 1352. Rather, “[a]ny

12
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concrete, particularized, non-hypcthetical injury to a legally protected interest is
sufficient.” /d. Based on the foregoing, we are satisfied Plaintiffs have met their
burden here. Having concluded that Ms. Suarez, Dr. Blum, and Ms. Blum have
standing, we are not required to decide whether Ms. Kidd does as well. See Am. Civil
Liberties Union of Ga. v. Rabun County Chamber of Commerce, 698 F.2d 109§,
1108-09 (11th Cir. 1982) (“Because we have determined that at least these two
individuals have met the requirements of Article 1II, it is unnecessary for us to
consider the standing of the other plaintiffs in this action.”); accord Watt v. Energy
Actior Educ. Found., 454 1.8, 151, 160, 102 8. Ct. 205,212 (1981).
III. DISCUSSION

We now explain why Defendant is entitled to prevail in this case. We first
address Plaintitfs’ one person, one vote claim under the Equal Protection Clause of
the Fourteenth Amendment, and then move to Plaintiffs’ political gerrymandering
claims under the Equal Protection Clause and the First Amendment,
A.  Equal Protection: One Person, One Vote

1. One Person, One Vote Standards

The Supreme Court long ago recognized that “[n]o right is more precious in a
free country than that of having a voice in the election of those who make the laws
under which, as good citizens, we must live. Other rights, even the most basic, are

13
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